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US. Customs Service 


Treasury Decisions 


(T.D. 78-232) 
American Manufacturer’s Petition 


Notice of receipt of an American manufacturer’s petition to withdraw duty-free 
treatment under the generalized system of preferences for disposable butane 
lighters imported from Hong Kong 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of receipt of American manufacturer’s petition. 
SUMMARY: The Customs Service has received a petition from an 
American manufacturer of disposable butane lighters requesting that 
similar products not be granted duty-free entry under the Generalized 
System of Preferences (GSP) when imported from Hong Kong. The 
petitioner does not believe that the product meets the requirements 
set forth in the law for duty-free treatment under the GSP. 

DATES: Interested persons may comment on this petition, and 
comments must be received on or before August 14, 1978. 
ADDRESS: Comments may be addressed to the Commissioner of 
Customs, Attention: Regulations and Legal Publications Division, 
U.S. Customs Service, 1301 Constitution Avenue NW., Washington, 
D.C. 20229. 

FOR FURTHER INFORMATION CONTACT: William E. 
Brooks, Special Projects and Programs Branch, U.S. Customs Service, 
1301 Constitution Avenue NW., Washington, D.C. 20229; 202-566- 
5786. 


SUPPLEMENTAL INFORMATION: 
BACKGROUND 


A petition has been filed under section 516 of the Tariff Act of 1930, 
as amended (19 U.S.C. 1516), by an American manufacturer of 
disposable butane lighters. The petitioner requests that similar 
products, currently classifiable under item 756.04 of the Tariff Sched- 
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ules of the United States, not be granted free entry under the Gener- 
alized System of Preferences (GSP) when imported from Hong Kong. 
The petitioner believes that the product fails to meet the “value- 
added” requirements to qualify for free entry under GSP. 

Under section 503 of the Trade Act of 1974 (19 U.S.C. 2463), in 
order for an article to qualify for duty-free entry under the Generalized 
System of Preferences, 35 percent of the final appraised value of the 
merchandise must consist of either direct costs of processing operations 
performed in the beneficiary developing country or of materials pro- 
duced in the beneficiary developing country. The petitioner describes 
manufacturing process for the lighters in question and submits that to 
the best of their knowledge and belief the parts and subassemblies are 
imported from Japan. Petitioner submits estimates of the costs of the 
components and the assembly operation based upon its experience in 
the manufacture of disposable lighters. Petitioner contends that since 
the cost or value of the parts and subassemblies imported from Japan 
may not be included as part of the value-added requirement, and that 
the direct costs of the processing operation do not constitute 35 percent 
of the value of the finished article, these lighters do not qualify for 
duty-free treatment under GSP. 

This notice is being published in accordance with section 175.21(a) 
of the Customs Regulations (19 CFR 175.21(a)). 


COMMENTS 


Pursuant to section 175.21(b) of the Customs Regulations (19 CFR 
175.21(b)), the Customs Service invites written comments on this 
petition from all interested parties. 

The American manufacturer’s petition, as well as all comments 
received in response to this notice will be available for public inspection 
in accordance with section 103.8(b) and 175.21(a) of the Customs 
Regulations (19 CFR 103.8(b), 175.21(a)) during regular business 
hours at the Regulations and Legal Publications Division, Head- 
quarters, Customs Service, 1301 Constitution Avenue NW., Wash- 
ington, D.C. 20229. 

AUTHORITY 


This notice is being published in accordance with section 175.21 (a) 
of the Customs Regulations (19 CFR 175.21(a)). 
(055563) 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


[Published in the Federal Register July 14, 1978 (48 FR 30382)] 
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(T.D. 78-233) 


Synopses of Drawback Decisions 


The following are synopses of drawback rates and amendments 
issued January 27, 1978, to April 12, 1978, inclusive, pursuant to sec- 
tions 22.1 and 22.5, inclusive, Customs Regulations. 

In the synopses below are listed, for each drawback rate or amend- 
ment approved under section 1313(b), the name of the company, the 
specified articles on which drawback is authorized, the merchandise 
which will be used to manufacture or produce these articles, the fac- 
tories where the work will be accomplished, the date the statement 
was signed, the basis for determining payment, the effective dates of 
exportation, the Regional Commissioner to whom the rate was for- 
warded, and the date on which it was forwarded. 

(DRA-1-09) 


July 5, 1978. 


D. W. Lewis, 
(For Leonard Lehman, Assistant Commissioner, 
Regulations and Rulings). 


(A) Company: American Cyanamid Co. 

Articles: Antioxidant 425, antioxidant 425 (chemical grade) and 
MBEP (monooctyl-paraethyl phenol). 

Merchandise: Para ethyl phenol. 

Factory: Bound Brook, N.J. 

Statement signed: January 18, 1978. 

Basis of claim: Used in. 

Effective date: March 11, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 3, 1978. 


(B) Company: Ashland Industries, Inc. 

Articles: Towing scrapers, dumping trailers, and parts thereof. 

Merchandise: Hot rolled steel plate, bars, sheet, and structural 
shapes. 

Factory: Ashland, Wis. 

Statement signed: October 26, 1977. 

Basis of claim: Appearing in. 

Effective date: December 1, 1976. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 15, 1978. 
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(C) Company: Beecham, Inc. 

Articles: Pharmaceuticals. 

Merchandise: 6-amino penicillanic acid (6-APA). 

Factory: Piscataway, N.J. 

Statement signed: September 29, 1977. 

Basis of claim: Used in for bulk powders and appearing in for 
injectables. 

Effective date: March 3, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
January 27, 1978. 


(D) Company: Carrier Corp. 

Articles: Refrigerator systems; airconditioners; heat pumps, and 
other products. 

Merchandise: Steel—sheet, strip, plate, base plates, copper tubing, 
copper cathodes (electrolytic), castings, forgings, bearings; alumi- 
num-pipe, tubing, discs, unalloyed aluminum ingot; electronic 
motors, capacitors—motor run. 

Factories: Syracuse, N.Y., Collierville, Lexington, McMennville, 
Knoxville, Tenn., Tyler, Tex., La Puente, Montebello, Calif., 
Indianapolis, Ind., Springfield, New Lexington, East Liberty, 
Dayton, Ohio, Chicago, Wheeling, Ill., Danville, Jeannette, 
Demora, Pa. 

Statement signed: January 10, 1978. 

Basis of claim: Appearing in—abstract—price extra. 

Effective date: September 4, 1975. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
March 29, 1978. 

Revokes: T.D. 76-344-F, as amended by T.D. 77-76-C and T.D. 
77-292-E, superseded. 


(E) Company: Castle & Cooke, Inc. 

Articles: Metal containers. 

Merchandise: Electrolytic tinplate and tin-free steel. 

Factory: Honolulu, Hawaii. 

Statement signed: January 16, 1978. 

Basis of claim: Appearing in. 

Effective date: June 1, 1973, as to articles manufactured with the 
use of tin-free steel; June 1, 1961, as to articles manufactured with 
the use of electrolytic tinplate. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, March 16, 1978. 

Revokes: T.D. 55626-D, as amended by T.D. 56519-D, superseded. 
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(Ff) Company: Dataproducts Corp., Dataribbon Division. 

Articles: Inked printer ribbons and inked bolts of nylon fabric. 

Merchandise: Nylon fabric in bolts. 

Factory: Chatsworth, Calif. 

Statement signed: September 7, 1977. 

Basis of claim: Used in. 

Effective date: September 16, 1975, as to inked printer ribbons; 
September 7, 1977, as to inked bolts of nylon fabric. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles, 
February 27, 1978. 

Revokes: T.D. 78-229-G, superseded 


(G) Company: Dayco Corp., TFE Industries Division. 

Articles: Stock shapes, sheet, rod, tubes, skived tape and _ film, 
pressure-sensitive tape, and film. 

Merchandise: Polytetrafluoroethylene. 

Factory: Warwick, R.I. 

Statement signed: December 18, 1977. 

Basis of claim: Appearing in. 

Effective date: December 1, 1974. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 21, 1978. 


(H) Company: E. I. du Pont de Nemours and Co. 

Articles: Dyes. 

Merchandise: 6-amino-1-naphthol-3-sulfonic acid 

Factories: Deepwater, N.J., and Manati, P.R. 

Statement signed: May 13, 1977. 

Basis of claim: Appearing in. 

Effective date: January 18, 1974. 

Amendment forwarded to Regional Commissioner of Customs: 
Baltimore, March 9, 1978. 

Amends: T.D. 71-201(E) to add additional articles and a factory. 


(1) Company: E. I. du Pont de Nemours & Co. 

Articles: Kevlar aramid fiber. 

Merchandise: Para-nitroaniline and terephthaloy] chloride. 

Factories: Richmond, Va.; and Deepwater, N.J. 

Statement signed: December 14, 1978. 

Basis of claim: Appearing in. 

Effective date: April 30, 1974, as to articles manufactured with the 
use of paranitroaniline; and July 28, 1977, as to articles manufac- 
tured with the use of terephthaloyl chloride. 
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Rate forwarded to Regional Commissioner of Customs: Baltimore, 
March 16, 1978. 
Revokes: T.D. 75-39-K, superseded. 


(J) Company: E. I. du Pont de Nemours & Co. 

Articles: Quinacridone pigments—various. 

Merchandise: Dimethyl succinate (DMS). 

Factories: Newport, Del.; and Newark, N.J. 

Statement signed: December 12, 1977. 

Basis of claim: Used in. 

Effective date: August 23, 1977. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
February 17, 1978. 


(K) Company: Eastman Kodak Co. 

Articles: Sensitized photographic film and paper in wide rolls; and 
finished sensitized photographic films and papers in rolls and/or 
sheets cut to specific sizes. 

Merchandise: Film emulsion, and sensitized photographic films and 
papers. 

Factories: Rochester, N.Y., and Windsor, Colo. 

Statement signed: February 20, 1978. 

Basis of claim: Appearing in. 

Effective date: January 1, 1970. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
April 12, 1978. 

Revokes: T.D. 54509-F, as amended by T.D. 55025-E and T.D. 
76-344—J, superseded. 


(L) Company: E. Edelmann & Co. 

Articles: Locking gas cap. 

Merchandise: Lock cylinders with keys. 

Factory: Dixon, Ill. 

Statement signed: October 18, 1977. 

Basis of claim: Appearing in. 

Effective date: July 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Chicago, 
February 14, 1978. 


(M) Company: The B. F. Goodrich Co. 

Articles: Elastomers and commodities produced with use of DNPD. 
Merchandise: DNPD (antioxidant 123). 

Factory: Orange, Tex. 

Statement signed: September 29, 1977. 
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Basis of claim: Appearing in. 

Effective date: January 1, 1977. 

Rate forwarded to Regional Commissioner of Customs: Baltimore, 
March 23, 1978. 


(N) Company: Henrietta Rancho Products Co. 

Articles: Prune juice concentrate. 

Merchandise: Prunes (dried). 

Factory: Fresno, Calif. 

Statement signed: January 21, 1978. 

Basis of claim: Used in. 

Effective date: April 6, 1973. 

Rate forwarded to Regional Commissioner of Customs: San Fran- 
cisco, March 2, 1978. 


(O) Company: International Paper Co. 

Articles: Bleached pulp, bleached paper, and bleached paperboard. 

Merchandise: Sodium hydroxide solution (liquid caustic soda) and 
chlorine. 

Factories: Jay, Maine, Natchez, Miss., Panama City, Fla., Pine Bluff, 
Ark. and Ticonderoga, N.Y. 

Statement signed: January 4, 1978. 

Basis of claim: Used in. 


Effective date: February 1, 1975. 
Rate forwarded to Regional Commissioner of Customs: New York, 
January 31, 1978. 


(P) Company: Mobay Chemical Corp. 

Articles: Mondur MR (polyphenylene polyethylene isocyanate). 

Merchandise: Desmodur PU 1844 (polyphenylene polymethylene 
isocyanate with high diphenylemethane diisocyanate content). 

Factories: Baytown, Tex., and New Martinsville, W. Va. 

Statement signed: November 11, 1977. 

Basis of claim: Used in. 

Effective date: February 24, 1977. 

Rate forwarded to Regional Commissioner of Customs: New York, 
February 28, 1978. 


(Q) Company: Monsanto Co. 

Articles: ACL-85 granular and extra granular. 
Merchandise: Trichloroisocyanuric acid powder. 
Factories: Boston, Mass., and Sauget, Ill. 
Statement signed: January 27, 1978. 

Basis of claim: Appearing in. 


267-957—78 2 
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Effective date: January 16, 1977. 
Rate forwarded to Regional Commissioner of Customs: Chicago and 
New York, March 7, 1978. 


(R) Company: Monsanto Co. 

Articles: Ortho nitropheno. 

Merchandise: Ortho nitrochlorobenzene. 

Factory: Sauget, Il. 

Statement signed: January 17, 1978. 

Basis of claim: Used in. 

Effective date: August 8, 1975. 

Rate forwarded to Regional Commissioner of Customs: Chicago and 
New York, April 3, 1978. 

Revokes: Customs letter dated February 16, 1978, superseded. 


(S) Company: Norris Industries. 

Articles: Wheel covers. 

Merchandise: Coil stainless steel wire type 430 (AISI). 

Factories: Ypsilanti, Mich., Spencer, W. Va., and Duffield, Va. 

Statement signed: October 10, 1977. 

Basis of claim: Appearing in. 

Effective date: January 1, 1975. 

Rate forwarded to Regional Commissioner of Customs: New York, 
March 15, 1978. 


(T) Company: Pascoe Steel Corp. 

Articles: Prefabricated metal buildings. 

Merchandise: Hot rolled steel sheet, plate, bar, and strip; galvanized 
steel coil; steel bolts, nuts, and washers; and hex washer heads with 
neoprene washer assembled zinc and yellow dichromate. 

Factories: Pomona and Ontario, Calif., Columbus, Ga., Wathena, 
Kans., and Henderson, Nebr. 

Statement signed: March 10, 1978. 

Basis of claim: Appearing in. 

Effective date: December 9, 1977. 

Rate forwarded to Regional Commissioner of Customs: Los Angeles 
and New Orleans, April 5, 1978. 


(U) Company: Platt Brothers & Co. 

Articles: Zine strip in coils; zine wire in coils, drums; and zine rod 
in coils, drums. 

Merchandise: Special high grade zine slab. 

Factory: Waterbury, Conn. 

Statement signed: December 2, 1977. 
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Basis of claim: Used in. 

Effective date: September 21, 1977. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
February 3, 1978. 


Revokes: T.D. 


(V) Company: S & W Ammunition Co. 

Articles: Centerfire ammunition. 

Merchandise: Cartridge cases, brass. 

Factory: Rock Creek, Ohio. 

Statement signed: February 1, 1978. 

Basis of claim: Appearing in. 

Effective date: June 4, 1976. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
March 13, 1978. 


(W) Company: Shell Chemical Co., Division of Shell Oil Co. 
Articles: Bladex® 41. 

Merchandise: Technical Bladex Herbicide. 

Factory: Commerce City, Colo. 

Statement signed: September 7, 1977. 

Basis of claim: Used in. 


Effective date: January 12, 1976. 
Rate forwarded to Regional Commissioner of Customs: Houston, 
January 27, 1978. 


(X) Company: Southern Gold Citrus Products, Inc. 

Articles: Frozen concentrated grapefruit juice and concentrated 
grapefruit juice for manufacturing. 

Merchandise: Concentrated grapefruit juice. 

Factory: Orlando, Fla. 

Statement signed: September 9, 1977. 

Basis of claim: Appearing in. 

Effective date: August 9, 1977. 

Rate forwarded to Regional Commissioner of Customs: Miami, 
February 13, 1978. 


(Y) Company: Toms River Chemical Corp. 
Articles: Vat Olive SND Paste (Dyestuff). 
Merchandise: Anthracene. 

Factory: Toms River, N.J. 

Statement signed: February 24, 1978. 

Basis of claim: Used in. 

Effective date: March 25, 1974. 
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Rate forwarded to Regional Commissioner of Customs: New York 
and Baltimore, March 24, 1978. 


(Z) Company: Tuttle and Bailey Division of Alied Thermal Corp. 

Articles: Air distribution components: Registers, grilles, diffusers, 
and fans. 

Merchandise: Hot and cold rolled steel coils, commercial quality, 
and cold rolled steel coils, drawing quality. 

Factory: New Britain, Conn. 

Statement signed: September 23, 1977. 

Basis of claim: Appearing in. 

Effective date: November 22, 1974. 

Rate forwarded to Regional Commissioner of Customs: Boston, 
March 10, 1978. 


(T.D. 78-234) 
Aircraft—Compensating Charges 


Portions of Public Law 93-623, relating to unfair competitive practices in 
international transportation, reproduced 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: General notice. 

SUMMARY: This notice reproduces portions of Public Law 93-623, 
which concerns the elimination of unfair competitive practices in 
international air transportation and the collection of compensating 
charges from an air carrier (or carriers) of a foreign country engaged 
in certain discriminatory and unfair competitive practices. Payment 
of the compensating charge by the air carrier is a condition to the 
acceptance by Customs of the air carrier’s general declaration. The 
purpose of this notice is to advise the public and Customs personnel 
of Customs role under Public Law 93-623. 

EFFECTIVE DATE: Public Law 93-623 became effective January 3, 
1975. 

FOR FURTHER INFORMATION CONTACT: Mr. Donald H. 
Reusch, Attorney, Carriers, Drawback, and Bonds Division, U.S. 
Customs Service, 1301 Constitution Avenue NW., Washington, D.C. 
20229 ; 202-566-5706. 
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SUPPLEMENTARY INFORMATION: 
UNFAIR COMPETITIVE PRACTICES 


Public Law 93-623, the “International Air Transportation Fair 
Competitive Practices Act of 1974’ (hereinafter referred to as ‘“‘the 
Act”), requires the Department of the Treasury and other depart- 
ments and agencies of the United States to review, within their respec- 
tive functions, all forms of discrimination or unfair competitive 
practices to which U.S. air carriers are subject in providing foreign 
air transportation services. Under section 2 of the Act, each depart- 
ment or agency is required to take appropriate action to eliminate the 
discrimination or unfair competitive practices which are found to 
exist. If a department or agency does not have the authority to elim- 
inate the unfair practices, the Act requires a department or agency 
to request necessary legislation in order to achieve the purposes of 
the Act. 

COMPENSATING CHARGES 


Section 3 of the Act specifically identifies excessive or discrimina- 
tory charges for the use of airports and airway property in foreign 
countries as an unfair competitive practice. The Act requires the 
Secretary of the Treasury to impose and collect a charge established 
by the Secretary of Transportation to compensate U.S. air carriers 


for unreasonably excessive charges made upon those air carriers by a 
foreign country. No compensating charges, however, are to be col- 
lected from a foreign air carrier of a discriminating country until the 
Secretary of State, if unable to negotiate satisfactorily with the foreign 
country for a reduction or end to the discriminatory practices, con- 
curs with the compensating charge established by the Secretary of 
Transportation. 

The Act requires an assessed compensating charge to be collected 
as a condition to acceptance of a general declaration from a foreign 
air carrier. This charge will be collected by the Customs Service. 

Sections 1, 2, and 3 of the Act are reproduced below. 

Appropriate amendments to the Customs Regulations will be issued 
as required. 


July 7, 1978. 


LEONARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 
Attachment. 
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INTERNATIONAL AIR TRANSPORTATION FAIR 
COMPETITIVE PRACTICES ACT OF 1974 
PUBLIC LAW 93-623; 88 STAT. 2102 
[S. 3481] 


An Act to amend the Federal Aviation Act of 1958 to deal with discriminatory and unfair competitive 
practices in international air transportation, and for other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That: 


SHORT TITLE 


Section 1. This Act may be cited as the “International Air Trans- 
portation Fair Competitive Practices Act of 1974”. 


DISCRIMINATORY AND UNFAIR COMPETITIVE PRACTICES 

Sec. 2. (a) United States air carriers operating in foreign air trans- 
portation perform services of vital importance to the foreign commerce 
of the United States including its balance of payments, to the Postal 
Service, end to the national defense. Such carriers have become sub- 
ject to a variety of discriminatory and unfair competitive practices in 
their competition with foreign air carriers. The Department of State, 
the Department of the Treasury, the Department of Transportation, 
the Civil Aeronautics Board, and other departments or agencies, 
therefore, each shall keep under review, to the extent of their respective 
functions, all forms of discrimination or unfair competitive practices 
to which United States air carriers are subject in providing foreign 
air transportation services and each shall take all appropriate actions 
within its jurisdiction to eliminate such forms of discrimination or 
unfair competitive practices found to exist. 

(b) Each of these departments and agencies of Government shall 
request from Congress such additional legislation as may be deemed 
necessary at any time it is determined there is inadequate legal au- 
thority for dealing with any form of discrimination or unfair com- 
petitive practice found to exist. 

(c) The Civil Aeronautics Board shall report annually to Congress 
on the actions that have been taken under subsection (a) and on the 
continuing program to eliminate discriminations and unfair competi- 
tive practices faced by United States carriers in foreign air transporta- 
tion. The Secretaries of State, Treasury, and Transportation shall 
furnish to the Civil Aeronautics Board such information as may be 
necessary to prepare the report required by this subsection. 


INTERNATIONAL USER CHARGES 


Sec. 3. The International Aviation Facilities Act (49 U.S.C. 1151- 
1160) is amended by redesignating sections 11 and 12 as sections 12 
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and 13, respectively, and by inserting immediately after section 10 
the following new section: 

“Sec. 11. The Secretary of Transportation shall survey the charges 
made to air carriers by foreign governments or other foreign entities 
for the use of airport property or airway property in foreign air 
transportation. If the Secretary of Transportation determines at 
any time that such charges unreasonably exceed comparable charges 
for furnishing such airport property or airway property in the United 
States or are otherwise discriminatory, he shall submit a report on 
such cases promptly to the Secretary of State and the Civil Aeronautics 
Board, and the Secretary of State, in collaboration with the Civil 
Aeronautics Board, shall promptly undertake negotiations with 
the foreign country involved to reduce such charges or eliminate 
such discriminations. If within a reasonable period such charges are 
not reduced or such discriminations eliminated through negotiations, 
the Secretary of State shall promptly report such instances to the 
Secretary of Transportation who shall determine compensating 
charges equal to such excessive or discriminatory charges. Such 
compensating charges shall, with the approval of the Secretary of 
State, be imposed on the foreign air carrier or carriers of the country 
concerned by the Secretary of the Treasury as a condition to accept- 
ance of the general declaration at the time of landing or takeoff o 
aircraft of such foreign air carrier or carriers. The amounts so collecte 
shall accrue to an account established for that purpose by the Secretar 
of the Treasury. Payments shall be made from that account to a 
carriers in such amounts as shall be certified by the Secretary of 
Transportation in accordance with such regulations as he shall adopt 
to compensate such air carriers for excessive or discriminatory charges 
paid by them to the foreign countries involved.”’. 

* * * * * 


Approved: January 3, 1975. 


(T.D. 78-235) 
Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified the 
following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in T.D. 78-129 for the following 
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countries. Therefore, as to entries covering merchandise exported on 
the dates listed, whenever it is necessary for Customs purposes to 
convert such currency into currency of the United States, conversion 
shall be at the following rates: 


Japan yen: 
June 23, 1978 $0. 004820 


Portugal escudo: 
June 19, 1978 $0. 021835 
June 20, 1978 . 0218%4 
June 21, 1978 .0218% 
June 22, 1978 . 021844 
June 23, 1978 . 021834 

(LIQ-3) 

July 5, 1978. 


Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-236) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, People’s 
Republic of China yuan, Philippines peso, Singapore dollar, Thailand baht 
(tical). 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and other concerned pursuant to part 159, subpart C, 
Customs Regulations (19 CFR 159, subpart C). 


Hong Kong dollar: 
June 19, 1978 
June 20, 1978 
June 21, 1978 
June 22, 1978 
June 23, 1978 . 2148 


Tran rial: 
June 19-23, 1978 $0. 0142 
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People’s Republic of China yuan: 
June 19, 1978 
June 20, 1978 
June 21, 1978 
June 22, 1978 
June 23, 1978 

Philippines peso: 
June 19-23, 1978 

Singapore dollar: 
June 19, 1978 
June 20, 1978- 
June 21, 1978 
June 22, 1978 
June 23, 1978 


Thailand baht (tical) : 
June 19-23, 1978 
(LIQ-3) 
July 5, 1978. 


qo orc 
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BEn L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-237) 
Foreign Currencies—Quarterly List of Rates of Exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York 


The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York under the provisions of 
section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), 
for the information and use of Customs officers and others concerned 
pursuant to part 159, subpart C, Customs Regulations (19 CFR 159, 
subpart C). 

(LIQ-3) 
July 10, 1978. 
Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


267-957—78 3 
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List of values of foreign currenctes certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York under provisions of section 522(c), Tariff Act 
of 1930, as amended 

QUARTER BEGINNING JULY 1, 1978, TO SEPTEMBER 30, 

1978 


Country Name of currency U.S. dollars 





Australia : . 1490 
Austria . 067044 
Belgium ‘anc . 030640 
Canada . 8904 
Atte 
364 
. 2201 
. 4845 
Rupee . 1210 
Pound . 8674 
j . 001175 
. 004940 
. 4230 
. 0438 
. 4499 
. 0310 
. 1854 
. 021945 
. 1500 
. 012715 
igi BES rh codons . 0620 
Krona . 2192 
. 5463 


(T.D. 78-238) 


Foreign Currencies—Daily Rates for Countries not on Quarterly List 


Rates of exchange certified to the Secretary of the Treasury by the Federal Reserve 
Bank of New York for the Hong Kong dollar, Iran rial, People’s Republic of 
China yuan, Philippines peso, Singapore dollar, Thailand baht (tical) 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
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rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of exchange are published for the information and use of 
Customs officers and others concerned pursuant to part 159, subpart 
C, Customs Regulations (19 CFR 159, subpart C). 


People’s Republic of China yuan: 
June 26, 1978 
June 27, 1978 
June 28, 1979 
Ee Se bo | he. Oye ws bes 
June 30, 1978 


Hong Kong dollar: 
June 26, 1978 
June 27, 1978 
June 28, 1978 
June 29, 1978 
June 30, 1978 

Tran rial: 

June 26-30, 1978 

Philippines peso: 
wane 26-00; 1078... - 22.2. a... plead $ 


bo bw bw dW bo 
— et tt 
oe - Or Cr 
noon oc bd 


Singapore dollar: 
a rin sede hams cmee $0. 
June 27, 1978 
June 28, 1978 
June 29, 1978 
June 30, 1978 

Thailand baht (tical): 
June 26-30, 1978 

(LIQ-3) 

July 10, 1978. 
BEn L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-239) 


Foreign Currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
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fied the following rates of exchange which varied by 5 per centum 
or more from the quarterly rate published in T.D. 78-129 for the 
following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 
conversion shall be at the following rates: 


Japan yen: 
June 26, 1978 $0. 004853 
June 27, 1978 i . 004856 
June 28, 1978 . 004855 
June 29, 1978 . 004873 
June 30, 1978 . 004909 


Portugal escudo: 
June 26, 1978 . 021834 
June 27, 1978 . 0218 
June 28, . 021834 
June 29, . 0218% 
June 30, . 0219 
(LIQ-3) 

July 10, 1978. 

Ben L. Irvin, 
Acting Director, 
Duty Assessment Division. 


(T.D. 78-240) 


Customs Service Decision 


The following is the substance of a recent decision made by the 
U.S. Customs Service where the issue involved is of sufficient general 
interest or importance to warrant publication in the CustToms 
BULLETIN. 


Dated: July 12, 1978. 
LEoNARD LEHMAN, 
Assistant Commissioner, 
Regulations and Rulings. 


Administrative review—F inality of district director’s decision to reliquidate 
under section 520(c)(1), Tariff Act of 1930, as amended 

The Customs Service has been asked to decide whether a district 

director’s approval of an importer’s request for reliquidation of an 
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entry under section 520(c)(1), Tariff Act of 1930, as amended (19 
U.S.C. 1520(c)(1)), binds the Customs Service to reliquidate according 
to the approved request. 

Customs often notifies the importer of the approval of his request 
for reliquidation under section 520(c)(1) prior to the actual reliquida- 
tion of the entry. Approval of the request may be signified either by 
a form letter or by stamping the word “allowed” on a photostatic 
copy of the request for reliquidation under section 520(c) (1). 

Section 520(c)(1) of the tariff act and section 173.4 of the Customs 
Regulations (19 CFR 173.4) authorize the district director to correct 
a clerical error, mistake of fact, or other inadvertence not amounting 
to an error in the construction of law by reliquidation of the entry. 

When the district director notifies the importer that his request 
for reliquidation under section 520(c)(1) has been approved, the 
district director has already reviewed the request, approved it, and 
sent the entry involved to the regional headquarters office for reliqui- 
dation. The district director, under section 520(c)(1) of the tariff 
act and section 173.4 of the Customs Regulations, is the person who 
has final authority as to whether the request should be approved. 
When the district director has approved the request and sent the entry 
to the regional headquarters office for reliquidation, the action to be 
performed by the regional office is ministerial. Therefore, when the 
district director has made his decision with respect to a section 520(c) 
(1) request and has communicated a favorable decision to the importer, 
the district director has for all practical purposes reliquidated the 
entry under section 520(c) (1). 

Irrespective of whether an actual reliquidation has taken place or 
whether the claimant is merely notified of the district director’s 
approval of his request, the district director’s decision is not final until 
90 days have passed from the date of the original liquidation. The 
district director has the authority under section 501 of the Tariff Act 
of 1930, as amended (19 U.S.C. 1501), and section 173.3 of the Customs 
Regulations (19 CFR 173.3) to voluntarily reliquidate an entry within 
90 days from the date on which notice of the original liquidation was 
given to the importer, his cosignee, or his agent. If 90 days from the 
date of the original liquidation have not passed and the district director 
decides that he made a mistake in his decision to reliquidate the entry 
under section 520(c)(1), he may reliquidate the entry under the pro- 
visions of section 501 of the tariff act and section 173.3 of the Customs 
Regulations In such a case, the importer would not lose his right to file 
a protest because a protest could be filed by him in accordance with 
section 514 of the Tariff Act of 1930, as amended (19 U.S.C. 1514), 
and part 174 of the Customs Regulations (19 CFR 174) within 90 
days from the date of the voluntary reliquidation under section 501. 
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However, if 90 days from the date of the original liquidation have 
passed and the district director has notified the importer that the im- 
porter’s request for reliquidation under section 520(c)(1) has been 
approved, the decision of the district director is final. 


Harvey B. Fox, Director, 
Entry Procedures and Penalties Division. 
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Joseph E. Lombardi 


Customs Decisions 


(C.D. 4754) 


CREATIVE Pxuaytuines, Division or CoLtumBiA BROADCASTING 
System, Inc. v. Unirep States 


Toys—Toy building blocks 


Merchandise consisting of 4’’ foam rubber, cloth-covered cubes 
packaged in sets of nine and displaying colorful graphic representa- 
tions of animals, fruit, toys, etc., on four sides and solid colors on 
the two remaining sides was classified by Customs under item 737.90, 
TSUS, as toys not specially provided for. Held: The merchandise 
is properly classifiable under item 737.55, TSUS, as toy building 
blocks, as claimed by plaintiff. 
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Court Nos. 73-1-00182, etc. 
Port of New York 
[Judgment for plaintiff.] 


(Decided June 29, 1978) 


Barnes, Richardson & Colburn (Rufus E. Jarman, Jr., Edward F. Christopher 
and Michael A. Johnson of counsel) for the plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Alan L. Langus and 
Madeline B. Cohen, trial attorneys), for the defendant. 


Maerz, Judge: The three civil actions consolidated for trial 
involve the issue as to the proper tariff classification of merchandise 
invoiced as cloth blocks and cloth bricks which was exported from the 
United Kingdom and Holland and entered at the port of New York, 
during the period from September 1971 through June 1973. The mer- 
chandise consists of 4-inch foam rubber, cloth-covered cubes packaged 
in sets of nine. The cubes display colorful graphic representations of 
animals, fruit, toys, etc., on four sides and solid colors on the two 
remaining sides. Each cube is composed of polyurethane foam with 
cotton coverings sewn over it. 

The importations were classified by the government under item 
737.90 of the Tariff Schedules of the United States (TSUS), as modified 
by T.D. 68-9, as toys not specially provided for, and assessed duty at 
the rates of 21% ad valorem for the 1971 entries and 17.5% ad valorem 
for the 1972 and 1973 entries. Plaintiff claims that the importations 
are properly classifiable under item 737.55, TSUS, as modified by T.D. 
68-9, which covers toy alphabet blocks; and toy building blocks, 
bricks, and shapes, and which carries duty rates of 12.5% ad valorem 
for the 1971 entries and 10.5% ad valorem for the 1972 and 1973 
entries. 

The relevant statutory provisions are contained in Schedule 7, Part 
5, Subpart E, TSUS, and read as follows: 


Classified under: 


Toys, and parts of toys, not specially 
provided for: 
* * 


737.90 Other 21% ad val. 
[1971] 
17.5% ad val. 
[1972-73] 
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Claimed Under 
737.55 Toy alphabet blocks; and toy building 
blocks, bricks, and shapes-__-____ 12.5% ad val. 
[1971] 
10.5% ad val. 
[1972-73] 
The record in this case consists of the testimony of three witnesses 
and eight exhibits for the plaintiff and three witnesses and six exhibits 
for the defendant.' The record in 1—2 Kangaroo, Inc. v. United States, 
66 Cust. Ct. 474, C.D. 4236 (1971), together with the exhibits therein, 
was incorporated into the record of the present case. 


I 


Considering first the record, it shows that the imported cubes are 
designed and merchandised for children between the ages of 1% and 
3 years who use the cubes for stacking and piling, among other things. 
On the other hand, children under the age of one tend to use the 
cubes as something cuddly. By contrast, older children of four, five 
and six years are not interested in the cubes since they are capable of 
constructing more complicated structures and therefore prefer blocks 
of varied shapes and sizes which are made of more solid materials 
such as wood. 

Whether the stacking of the cubes by children in the 145 to 3 year 
age group constitutes building is a matter on which the experts do not 
agree. Thus, Dr. Sigel, plaintiff’s expert, and all other witnesses with 
the exception of Dr. Loomonitz, defendant’s expert, agreed that 
stacking is building. Dr. Loomonitz disagreed, being of the opinion 
that stacking is the precursor of building. Further, all the witnesses 
agreed that children perform stacking and related simpler activities 
before they try more complex structures. Additionally, both plain- 


tiff’s and defendant’s expert witnesses agreed that graphic representa- 


(RR NIN 

1 The witnesses for plaintiff were: (1) Lester Olinsky, director of product engineering for Creative Play- 
things, who has seen the subject merchandise being used by children several times; (2) Dr. Irviug E. Sigel, 
a psychologist employed by the Educational Testing Service in Princeton, New Jersey, who has a doctorate 
from the University of Chicago, whose baec!.gro'ind and research deal with cognitive development and 
social behavior of voung children, and who has seen the subject merchandise used by children; and 
Mrs. Virginia D. Hoyt who has sold and advertised the produci from her children’s clothing and toy store 
in Brooklyn, New York and has seen children use it in her stors 
Phe witnesses for the defen it were: (1) Dr. Clara Loomonitz, director of the Early Childhood ¢ 


nN 


Brooklyn Colle 1 


», and an associate professor in early childhood education since 1958, who holds a doctorate 
psychology and early ch ition from Yeshiva University and has observed children piayin 
with bui! toys but has never personally observed children playing with the subject merchandise; (2 
(liam Heck, a manufacturers’ rep sntative for three wooden toy manufacturers, who was formerly a 
s types of building blocks and may 
have seen the subject merchandist once in a house; and (3) Stephen Miller, New York, New York, who has 
been the manager-director of Novo Educational and Equipment Corporation since August 1974, and prioi 
thereto had been employed as the president of plaintifi, Creative Playthings, and also held positions as 
director of product salection, director of product development, and senior vice president of Creative Play- 
things. Mr. Miller developed the subject merchandise in that he incorporated the idea of adding graphic 
representations to the sides of the cubes. 


267-957—78——-4 
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tions on blocks, including alphabet letters, are frequently ignored by 
; : | ; 1 y ig : 


young children when such blocks are used for stacking or building. 


With regard to the design of the importations, the evidence shows 
that the prototype of the cubes was originally manufactured by 


Creative Playthings in the United States in sets containing four 
"x 4”’ x 8’). The proto- 


oam rubber interior and were covered by a cotton 


t-inch cubes and two rectangular pillars (4 
e 


type cubes had a 
fabric without graphic representations and were designed so as to be 
useful for building by a child and at the same time to be protective 
to the child. The following qualities were important in the design 
of the original cubes: the “forgiving” quality of the foam and cotton 
covering; the ease of washing and cleaning; the lack of a tendency to 
stick or slip, as opposed to vinyl or some wooden surfaces; the large 
size to permit ease of manipulation by small children; and the use of 
uniform cubes to give impetus to early building activities. 

The design of the set was changed in 1969 while Mr. Miller was 
director of product development at Creative Playthings. Pursuant 
to Mr. Miller’s decision, graphic representations of animals, fruit, 
toys, etc., were added to four sides of each cube in 1969-70. These 
graphic representations were an adaptation of cubes designed in the 
United Kingdom by another company which used graphics as a 
puzzle feature, that is, when the cubes were assembled in a certain 
manner a picture was formed. The puzzle feature was eliminated in 
Creative Playthings’ adaptation and replaced with the above-men- 
tioned graphic representations. 

The witnesses differed as to whether this new design permitted 
the product to be recognized as building blocks. On this score, plain- 
tifl’s witnesses testified that the design of the imported sets was 
particularly wellsuited for building by 1% to 3 year olds for the 
following reasons: (1) the stability, size and softness of the material 
enable children of that age range to manipulate the cubes, and the 
softness eliminates the danger of getting hurt; (2) the lack of varia- 
tion in shape suits the building requirements of this age group who 
are just beginning to build; (3) the graphic representations on the 
cubes do not detract from building but are either ignored or used 
in a kind of fantasy play which the child sometimes incorporates into 
the structure; and (4) nine cubes are an appropriate number for 
building by this age group. 

In contradistinction, defendant’s expert, Dr. Loomonitz, testified 
that for a toy to be considered building blocks it must have (1) stabil- 
ity; (2) a variation in shapes with a mathematical relationship of 
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sizes so that the shapes can fit together;? (3) simplicity of design; and 
(4) a sufficient quantity of blocks so that a variety of structures may 


be built. According to defendant’s witnesses, the imported cloth 


cubes are not suitable for building since they (1) are unstable (i.e., 
made of lightweight, crushable material which easily falls 

1 
t 


(2) are the wrong size and shape in that they are tco large and uniform 
in size, whereas building blocks must have variations m shape 
must, therefore, come in a variety of shapes, suc’: as oblongs, « 
squares, pillars, triangles, etc.; (3) are designed w1 


sentations which may sometimes distract the chi 

and which detract from the simplicity of design of traditional build 
blocks; and (4) are not sufficient in number since the nine 
cannot offer the variety of experience essential to building 
struction. 

With regard to the susceptibility of the imported merchand) 
building, Dr. Sigel testified that the cloth cubes have the physical 
characteristics of a block and as such have certain seductive qualities 
which almost compel stacking and building in the hands of young 
children; Mr. Olinsky stated that the effect of the graphic representa- 
tions on the cubes made the product more saleable to the 
purchaser and had little effect on the child; Mr. Heck testified that 
two year olds could build under a parent’s clirection; and Dr. Loomo- 
nitz acknowledged that it was reasonably probable that a child 
might start stacking these blocks after experiencing them for a time. 
It is to be added that defendant’s witnesses who testified that the 
characteristics of the merchandise would detract from its building 
use did not deny the merchandise could be stacked or applied to some 
form of building. Indeed, Dr. Loomonitz agreed that the imported 
cubes were susceptible to some type of building. 

Parental or adult acceptance of the merchandise was also a deter- 
mining factor in the design. Thus, the witnesses agreed that parents 
and adults accept the merchandise or similar products as building 
toys. 

The record further shows that the toy industry represented the 
merchandise as building toys for the young child or toddler. This is 
indicated by plaintiff’s catalogues which picture a child stacking the 
cloth cubes in a building configuration. It is further indicated by the 
facts that Mrs. Hoyt sold and advertised the merchandise to parents 
and adults as building blocks and that on her own initiative she used 


2 Regarding the need for variation in shapes, it is interesting to note that Dr. Loomonitz was of the opinion 
that a set consisting of one shape (such as the Playplax cylinders which were held by the court io be building 
blocks or shapes in 1-2 Kangaroo, Inc. v. United States, supra, 66 Cust. Ct. 474) are not building blocks or 
construction sets even though they were specially designed to fit together. 
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picture of the imported cubes in an advertisement designed for her 
store which read “Build a Better Childhood,” thus emphasizing the 
use of the merchandise for building. In addition, defendant’s witness 
from the trade (Mr. Heck) indicated that the trade denominates as 
building blocks toys for 1% year old children who, in his opinion, 
would generally be capable only of stacking. 

Finally, a demonstration in the form of a film showing a three 
vear old girl playing with a set of the imported cloth cubes was pre- 
sented at the trial. The presentation consisted of two reels of film shot 
i} succession with the camera stopped only to change the reels. The 
record shows that the situation was not rehearsed and that no in- 
structions were given to the child as to how to play with the cubes. 
During the filming the child repeatedly looked over at the camera in 
the direction of her mother who encouraged her with such comments 
as “very nice, honey’; “that’s pretty’; and “what is it?” The child 
had her own set of cloth cubes and had played with the cubes before. 
During the break for the change of reels, the child’s own set of cubes 
was added to the set she had been playing with and thus in the second 
half of the film the child played with the two sets. The three year old 
played with the cubes for the entire duration of the film which ran 
approximately 10 minutes. Throughout the film, the child was busily 
engaged in stacking the cubes in towers, sometimes five high; in 
aligning the cubes to make walls; and in building a semicircle around 
herself. Also, throughout the film the child ignored the graphic repre- 
sentations on the cubes. 


II 


Since it is not disputed that the imported cloth cubes are toys 
within the meaning of Schedule 7, Part 5, Subpart E, the question 
before the court is whether the imported cloth cubes are classifiable 
under item 737.55, TSUS, as toy building blocks, as claimed by 
plaintiff. For the reasons that follow, we find the importations are 
so classifiable. 

At the outset, all the witnesses agreed that the imported cubes are 
capable of being, and in fact were designed to be, stacked or aligned. 
Only witnesses Olinsky, Sigel, Hoyt and Miller have seen the product 
in actual play conditions, and they all agreed that one of the activities 
engaged in by the young children for whom the cubes were designed 
and are marketed is such stacking activity. 


Against this background, much of the record consists of attempts to 
determine whether such activities fall within expert and trade under- 
standing of “building” so as to make the subject articles the particular 
type of toys covered by item 737.55, TSUS. As to this, as previously 


1 ie 


stated, Dr. Sigel, plaintiff’s expert witness, and all other witnesses 
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with the exception of Dr. Loomonitz, defendant’s expert witness, 
agreed that stacking is building. Further, all the witnesses agreed 
that stacking is a natural stage in the progress of children toward 
complex building, which may involve making large structures, or a 
careful calculation of proportion in the building items. The progres- 
sion was described by Dr. Sigel as follows (R. 108): 


* * * [With certain kinds of rather small cubes, some children 
around the first year of life can stack small cubes. One or two, 
sometimes three. As children get older, the pattern seems to 
go from a kind of a banging and exploring behavior with them 
to gradually stacking to eventually building more complex 
structures. This is a whole transition going from age one to four 
or five and up. Children play with more complicated blocks from 
four, five, six and so on and even older, sometimes. 


Dr. Loomonitz agreed (R. 174) with a statement to similar effect 
in chapter 2 of Harriet M. Johnson’s The Block Book, p. 10 (defendant’s 
exhibit B)—which defendant introduced in evidence as an authorita- 
tive publication: 

The first use of blocks among small children is not properly 
building. Blocks are carried from place to place, or they may be 
stacked or massed in irrecular, conglomerate piles before the 
period of construction begins. *'* * Between two and three years 
of age, real construction begins oan has been found to follow 
broadly three or four lines of development * * *. [Italic added.] 

An illustration from The Block Book (p. 11) indicates that one such 
development was the construction of a tower of four or five blocks. 
Further illustrations from The Block Book (p. 13) indicate that other 
such developments are two patterns—a tower and row—which “are 
preeminently characteristic of youthful building.” [italic added.] These 
are precisely the types of activities which all witnesses agreed children 
perform with the imported cubes and which are shown in the film 
and in all relevant catalogues. 

In a related vein, defendant’s witness Heck testified in part as 
follows: 


Q. So why would they call them building blocks if they sell 
them to children one and a half years old?—A. Because a manu- 
facturer gets as wide a spread on age groups as he can get. | 
know there are some children probably who can interpret blocks 
with the help of their parents. [R. 221] 


Q. * * * A child of two is capable, in your opinion, of stacking 
only, or can they do some building?—A. I think a child of two 
can do some building * * * 1 think a child of two is a more 
mature child and can receive a little more instruction from his 
parents who I presume he. would receive the blocks from and the 
direction from the parent. * * * [R. 223-24] 
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What is more, the record as a whole demonstrates that structures 
erected by children of the age range for which the imported merchan- 
dise is designed are in many cases abstract or representational and 
are thus not recognizable by adults as real structures. But this is 
not relevant. For the fact that such structures are abstract or repre- 
sentational does not mean that the blocks used in their construction 
preclude them from classification as building blocks. 1-2 Kangaroo, 
Ine. v. United States, supra, 66 Cust. Ct. at 480. 

From the foregoing, it is concluded that for the purposes of the 
tariff schedules the stacking of blocks by young children with the 
intent to construct a structure, whether real, abstract or representa- 
tional, constitutes “building” within the meaning of that term in 
item 737.55. 

It seems clear that the merchandise in question is not used ex- 
clusively for the purpose of erecting structures such as towers, walls, 
bridges, etc. On the contrary, it is a fact of childhood life that many 
products, while designed with a certain purpose in mind, may be 
used by children at play in a variety of ways. The record indicates 
that plaintiff has produced a product which, while leading the very 
young child toward building, also has subsidiary uses such as chewing, 
throwing, and sorting. Indeed, according to testimony in this very 
case, traditional building blocks can also be used, and in fact are 
used, by children for other nonconstructive purposes. Here the 
imported cubes were designed so as to permit the young child to 
engage in subsidiary pursuits without hurting himself. 

The record further shows that children in the age range for which 
the imported merchandise is designed generally tend to ignore specific 
instructional qualities of the graphics on so-called alphabet blocks, 
which they are not old enough to comprehend, and fasten upon their 
building or decorative aspects, quite apart from their purported 
educational content. Thus Dr. Loomonitz testified (R. 158): 

You know, our children really don’t use them much and never 
have as alphabet things. They have stacked them, lined them up 


and sometimes looked at a few and sometimes they have used 
them to decorate their block buildings. 


Similarly, here, the record makes clear that children in the 1% to 3 
year age group generally tend to ignore the graphic representations 
on the cubes and instead stack and align them. 

In sum, as previously stated, the record shows that the imported 
cubes are designed for children between the ages of 1% and 3 years 
and that these children use the cubes primarily for stacking and piling. 
This is emphasized by the fact that the cubic shape of the articles 
suggests, both to adults and to children, that they can be stacked 
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or aligned to create simple structures. Thus Dr. Sigel testified 
(R. 117-18): 


As I said earlier, partly the physical characteristics suggest that 
the nature of the block as a block has a certain seductive quality 
to young children. It attracts a child to do somethiug. There is 
something about the object that has its own attractiveness, lends 
itself to piling—stacking is a very common behavior observed with 
children about this age. These objects lend themselves to that 
function. They almost “ask for it. If you lay out a group of objects 
like this which are cubes or rectangles with flat surfaces, the 
probability is very high those children will engage in stacking 
behavior. We don’t know why but they do. These objects share 
those characteristics and that would [be] one reason. Secondly, 
it would be their quality. They are soft. I think that would suggest 
it is made for younger children because older children w rould 
expect a more solid form like wood. I would have expected more 
complex variations among them to allow for more complex struc- 
tures, different sizes, weights, different height. Different shapes 
which would be characteristic of what you would use for children 
sort of in the late preschool period like four. * * * 

The merchandise was recognized by Mrs. Hoyt, a parent and retailer 
who had dealt in the merchandise, as a building shape, which appealed 
to young children largely because of its simplicity, Mrs. Hoyt testified 
(R. 205-06): 

Q. You say you sell this item as a building toy in the store. Tell 
us what you mean by that.—A. We sell it to an age range of 
children who are beginning to experiment with shapes other than 
Teddy bears and soft, cuddly, lovable things. It is our feeling 
that they are moving out into a world that has other things in it 
other than Mommy and themselves. And, the simplest form there 
is, is a cube. It’s even on all sides. It just sits there and, in our 
estimation, the very beginning of building plus having some of the 
recognizable forms that a little child would go for. It’s a transi- 
tional bridge for a child. They start off with ideas that will grow 
into something else. But, it’s in the beginning stages. These are in 
our building department, if you would, because they are the 
first step a child should make. 

In short, the imported merchandise is perceived as a building toy for 
the very young—an introduction to the concept of shapes. It is an 
introductory item which a child will outgrow as more sophisticated 
ideas suggest themselves during development. It may then be replaced 
by a more traditional building set. 

As previously indicated, the record further shows that the toy 
industry represented the merchandise as building toys for the young 
child or toddler. This is indicated by plaintiff’s catalogues which 
picture a child stacking the cloth cubes in a building configuration. 
Also, defendant’s witness from the trade, Mr. Heck, indicated that the 
trade denominates as building blocks toys for 1}4 year old children who 
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in his opinion, would generally be capable only of stacking. Thus Mr. 
Heck testified (R. 253): 
Q. In your opinion, Plaintiff’s Exhibit 1 is a stacking block, is 
that correct?—A. To me it is a soft stacking block. 
Q. It is a stacking block, is that correct?—A. Yes, sir. 
Previously, Mr. Heck testified (R. 223): 


Q. So therefore, if I understand your testimony, stacking, as 
far as the industry is concerned, is building.—A. I suppose if 
you are just looking at it from the industry’s point of view, yes. 
But, I am just giving you my opinion. 

With regard to retailing, Mrs. Hoyt (as already noted) sold and 
advertised the merchandise to parents and adults as building blocks; 
further, on her own initiative, she used a picture of the imported cubes 
in an advertisement designed for her store which read ‘Build a Better 
Childhood,” thus emphasizing the use of the merchandise for building. 

Additionally, examination of the sample alone, particularly in toy 
cases, is potent evidence of the chief use of an article. E.g., Wilson’s 
Customs Clearance, Inc. v. United States, 59 Cust. Ct. 36, 40, C.D. 
3061 (1967); Sturm, A Manual of Customs Law (1974) pp. 226, 394. 
Examination of the sample here without more indicates that the block- 
like shape of the cubes with its flat plane on six sides has the charac- 
teristic of impelling young children to stack or build. This same 
conclusion is expressed in the following testimony of Dr. Sigel (R. 117): 


* * * [The physical characteristics suggest that the nature of 
the block as a block has a certain seductive quality to young 
children. It attracts the child to do something. There is something 
about the object that has its own attractiveness, lends itself to 
piling—stacking is a very common kind of behavior observed with 
children about this age. These objects lend themselves to that 
function. They almost ask for it. If you lay out a group of objects 
like this which are cubes or rectangles with flat surfaces, the prob- 
ability is very high those children will engage in stacking behavior. 
We don’t know why but they do. * * * 

Defendant, however, relies upon Louis Marz & Co., Inc., et al. v. 
United States, 40 Cust. Ct. 434, Abs. 61534 (1958). In Marz the mer- 
chandise involved alphabet blocks consisting of 114-inch wooden 
cubes with letters of the alphabet on four sides and outlines and names 
of animals on the two remaining sides. The testimony indicated that 
the blocks were educational in that they enabled a child to learn the 
alphabet. The court found that the alphabet blocks were not toy 
“building blocks” within the meaning of paragraph 1513 of the Tariff 
Act of 1930, as amended, on the following basis (p. 436): 


* * 


* The toy blocks in question * * * are merely small cubes, 


designed for handling by younger children who could grasp, 





CUSTOMS COURT 31 


stack, and knock them down for their amusement. With the use 
of these blocks, a child might learn the alphabet or possibly get 
an idea about certain animals. They are totally unlike the 
building or construction blocks * * * which, by their various 
shapes and sizes and somewhat peculiar construction, show that 
they are intended for the amusement of older children capable 
of putting a collection of the blocks together to create or build 
some particular object. 

Defendant argues that the cloth cubes here involved are extremely 
similar to the wooden cubes in Marz in that they are used by young 
children merely to grasp, stack, knock down and toss, and are not 
specifically designed to build structures and objects. In the present 
case, however, the evidence is quite different. For here, the evidence 
establishes that the chief use of the importations is for stacking or 
building by children in the 11% to 3 year age group. It is true that young 
children will chew, throw and sort the present cubes, just as they do 
with other forms of blocks, but such use, as the record demonstrates, 
is a subsidiary use and not their chief use. 

It is also to be noted that Marz arose under pre-TSUS law. The 
claimed provision was paragraph 1513, as amended, providing for 
toy “building blocks.”’ Obviously, that provision was far more restric- 
tive than the provision involved here, item 737.55, which covers 
“toy alphabet blocks; and toy building blocks, bricks, and shapes.” 

In drafting the present item 737.55, Congress clearly intended to 
prevent classification difficulties with regard to the very question 
which is presented by this case, by including alphabet blocks—which 
had been denied classification as building blocks under paragraph 
1513 of the Tariff Act of 1930—in item 737.55. In this way, Congress 
overruled the holding and rationale of the Marz case. 

The Tariff Classification Study, Schedule 7, p. 294 (1960), explains 
the change as follows: 


Item 737.55 provides for toy alphabet blocks and for toy 
building blocks, bricks, and shapes, at the rate of 21 percent 
ad valorem. The existing tariff has, as a result of a trade- 
agreement concession, a separate rate provision for building 
blocks or bricks valued at 8 cents or more per pound which are 
now dutiable at the rate of 21 percent ad valorem. So-called 
“alphabet blocks’, however, are dutiable in the “basket’’ toy 
provision at the rate of 35 percent ad valorem, as are building 
blocks valued at less than 8 cents per pound. Because there is 
frequently no significant difference between some toy ‘alphabet’ 
blocks and toy “building” blocks, and because there exists some 
doubt about the tariff classification of construction units in 
shapes other than “blocks” or ‘bricks’? which frequently are 
imported with toy building blocks, item 737.55 was created to 
cover all of these articles at a single rate of duty. Imports of alphabet 
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blocks and the low-priced building blocks on which the duty is 
being changed are believed to be small, and the change in duty 
is not expected to affect the volume of imports. [Italic added.] 


It is thus clear that, aware of the distinctions which the Marz 
case had introduced into the classification of toys which might be 
used for stacking or building purposes by young children, Congress 
intentionally altered the tariff schedules so as to include in item 737.55 
those toys which demonstrated the very stacking, piling, and aligning 
features described by the court in the Marz case. The phrase “‘alphabet 
blocks” was not named by the pre-TSUS statute; it was added by 
TSUS not to create distinctions, but to eliminate the distinction 
resulting from Marz. 

Another case relied upon by the defendant is Bruce Duncan Co., 
Inc., et al. v. United States, 47 Cust. Ct. 358, Abs. 66198 (1961), aff’d 
on rehearing, 53 Cust. Ct. 184, C.D. 2493 (1964), aff’d, 53 CCPA 90, 
C.A.D. 882 (1966), which is completely distinguishable from the 
present controversy. That case decided under paragraph 1513 of the 
Tariff Act of 1930 involved snap tracks which were conceived, manu- 
factured and commercially sold as parts of train sets. The court held 
the imported snap tracks were not building blocks on the basis that by 
their ‘‘design and construction, the articles in question are snap tracks 
fitted for, and dedicated to, use with snap trains.” (47 Cust. Ct. at 
360.) In the present case, the merchandise is not dedicated to uses 
other than building. On the contrary, plaintifl’s merchandise is 
dedicated principally to the construction of rudimentary structures. 
A child’s fantasy may allow him to do other things with the merchan- 
dise, and it is designed so as not to injure him if he does, but it is in no 
way dedicated thereby to uses which would remove it from the claimed 
classification. 

Finally, defendant points out that in 1-2 Kangaroo, Inc. v. United 
States, supra, 66 Cust. Ct. 474, the record showed that the slotted 
feature of the Playplax units rendered them “capable of being com- 
bined in any number of simple or complicated forms or construction, 
not merely stacks as in the case of alphabet blocks.” Jd. at 480. The 
slotted feature allowed individual units to be combined in stable 
fashion. This feature would seem to be too complex for the young 
children who use the instant cloth cubes. However, within the limita- 
tions imposed by the youth of the user, the cloth cubes are suitable 
for stacking or building by the age group for whch they were designed, 
i.e., children 14 to 3 years old. 

For the foregoing reasons, the court holds that the imported cubes 
are classifiable under item 737.55 as toy building blocks. Judgment 
will be entered accordingly. 
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Newman, Judge: This is an American manufacturers’ action brought 
pursuant to 28 U.S.C. § 1582(b) (1970), 28 U.S.C. § 2632(a) (Supp. 
V 1975) and 19 U.S.C. § 1516(c) (Supp. V 1975), involving the Anti- 
dumping Act of 1921, as amended (19 U.S.C. §§ 160, et seq.) (1970 & 
Supp. V 1975) (hereinafter Antidumping Act). 

Plaintiffs challenge the negative injury determination of the United 
States Tariff Commission (now ‘United States International Trade 
Commission’’) in investigation AA1921—141 relating to certain non- 
powered hand tools from Japan, as reported in 39 FR 38133-34 (1974). 
The jurisdictional uncertainty surrounding this action at the time 
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issue was joined was recently resolved in SCM Corporation v. United 
States (Brother International Corporation, Party-in-Interest), 80 Cust. 
Ct. —, C.R.D. 78-2 (1978), wherein Chief Judge Re held that the 
Customs Court has jurisdiction to review a negative injury deter- 
mination by the Commission in an American manufacturer’s action 
pursuant to 19 U.S.C. § 1516(c). See also my recent opinion in 
Armstrong Bros. Tool Co. et al. v. United States (Great Neck Saw Manu- 
facturing, Incorporated, Party-in-Interest), 80 Cust. Ct. —, C.D. 4751 
(1978), following the rationale of SCM. 

Here, after issue was joined, defendant instituted discovery by 
serving plaintiffs with interrogatories seeking, inter alia, ‘the facts” 
that constitute the bases for plaintiffs’ assertions in their complaint 
that the Commission erred by misconstruing the relevant statutory 
language, misapplying the Antidumping Act, and rendering a decision 
that was arbitrary, unreasonable, not supported by substantial evi- 
dence, and without a rational basis.’ Plaintiffs responded to these 
interrogatories by objecting on the ground that they call for “legal 
argumentation’. Defendant now seeks an order compelling answers 
to the interrogatories in question pursuant to rule 6.5. 

It appears that neither party contemplates a trial, but rather a 
judicial review predicated upon the administrative record (although 
the perimeters of such “record” are disputed).? Plaintiffs’ position 
is that the Commission erred in reaching its negative injury determina- 
tion as a matter of law. Further, plaintiffs contend that when the 
“record” has been made available to them, they will in due course file 
a motion for summary judgment, at which time defendant will be 
apprised of the facts that defendant presently seeks in its discovery. 

Under these circumstances, I see no useful purpose to be served 
in requiring plaintiffs to analyze the administrative “record” made 
available to them at this juncture in order to simply give defendant 
a citation of those portions thereof upon which plaintiffs, in their 
motion for summary judgment, will rely in support of their legal 


1 Interrogatory Nos. 2,3 and 4 (a), (b), (c) and (d) of defendant’s first interrogatories directed to plaintiffs. 

2 For the standard and scope of review applicable to the Commission’s injury determinations under the 
Antidumping Act see the recent order of Judge Maletz in Pasco Terminals, Inc. v. United States, 80 Cust. 
Ct. —, C.R.D. 78-3 (1978); and also his unpublished order in the same case dated May 8, 1978, requi-ing 
transmittal to the Clerk of this Court of a certified copy of the transcript of proceedings and exhibits intro- 
duced before the Commission. And see my orders entered ccncurrently herewith in Armstrong Bros. Tool Co. 
et al. v. United States (Daido Corporation, Steelcraft Tools Division, Party-in-Interest), 80 Cust. Ct. —, C.R.D. 
78-5 (1978), and Sprague Electric Company v. United Stctes (Capar Components Corp., Party-in-Interest), 
80 Cust. Ct. —, C.R.D. 78-7 (1978). 
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contentions.’ Plainly, if discovery were compelled pursuant to defend- 
ant’s motion, plaintiffs’ response would largely be argumentative 
and contentious. In light of these considerations, the proper objectives 
of discovery would not be served. See generally 4A Moore’s Federal 
Practice § 33.17 (1975). 

Accordingly, defendant’s motion for an order compelling discovery 
is hereby denied. See order of Judge Maletz entered on May 26, 1978, 
similarly denying defendant’s motion for an order compelling dis- 
covery in ASG Industries, Inc. et al. v. United States, Court No. 
77-5-00879; and also my opinion and order in Sprague Electric Com- 
pany v. United States (Capar Components Corp., Party-in-Interest), 
80 Cust. Ct. —, C.R.D. 78-6 (1978), promulgated concurrently 
herewith. 


(C.R.D. 78-5) 


ArmstronGc Bros. Toot Co.; Bereman Toot MANUFACTURING 
Co., Inc., Duro Metat Propucts Company; MitwavuKkEE Too. 
& Equipment Co., Inc.; H. K. Porter, Inc.; Proto Toots 
Division, IneErRsott Ranp Company; Toot Group, Dresser 
Inpustrigs, Inc.; anp THe Wriegut Toot & Forge Company 


v. 
Unitrep States (Darpo Corporation, STEELCRAFT Toots Division, 
Party-1N-INTEREST) 


International Trade Commission— 
Antidumping Act—Determination of Injury 


3 Plaintiffs state that ‘‘parts of what plaintiffs consider to be the record have not yet been made available 
to plaintiffs’? (memorandum 3). In this connection, plaintiffs served upon defendant a set of interrogatories 
and a request for production of ‘All documents and things in the files of the United States, International 
Trade Commission and/or individual Commissioners’”’ relating to investigation AA1921-141, which was 
the basis for the Commission’s negative injury determination challenged in this action. Thereupon, defend- 
ant moved for a protective order pursuant to rule 6.1(c) seeking to b2 relieved from responding to plaintiffs’ 
interrogatories and request for production, and sceking to prohibit plaintiffs from conducting discovery 
into matters beyond the Commission’s notice of investigation and hearing (39 F R 27614 (1974)) and the 
Commission’s negative injury determination and statement of reasons (39 F R 38133-34 (1974)). In an order 
entered by this Court concurrently herewith (C.R.D. 78-5), defendant’s motion for a protective order was 
denied, and citing Pasco Terminals, Inc. v. United States, supra, n.2, and Sprague Electric Company v. 
United States (Capar Components Corp., Party-in-snterest), 80 Cust Ct. —, C.R.D. 78-7 (1978), decided 
concurrently herewith, the Secretary of the Commission was directed to transmit to the Clerk of this Court 
on or before July 28, 1978, the following: (1) a certified copy of the transcript of proceedings and exhibits 
introduced before the Commission in investigation AA1921-141; (2) certified copies ofall written submissions, 
questionnaires, reports and all other documents relating to investigation AA1921-141; and (3) ail other things 
in the files of the Commission relating to the investigation. 





CUSTOMS COURT 
Court No. 77-8-02005 
(Dated June 27, 1978) 
Siewart & Ikenson (Frederick L. Ikenson of counsel) for the plaintiffs. 


Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman and 
William F. Atkin, trial attorneys), for the defendant. 

Tanaka Walders & Ritger (H. William Tanaka, Lawrence R. Walders and 
Wesley K, Caine of counsel) for the party-in-interest. 


ORDER 


Newman, Judge. 

Plaintiffs having brought an American manufacturers’ action pur- 
suant to 28 U.S.C. § 1582(b) (1970), 28 U.S.C. § 2632(a) (Supp. V 
1975) and 19 U.S.C. § 1516(c) (Supp. V 1975), in which plaintiffs 
challenge the negative injury determination of the United States 
Tariff Commission (now ‘United States International Trade Com- 
mission’’) in investigation AA1921—141 under the Antidumping Act 
of 1921, as amended (19 U.S.C. §§ 160, et seq. (1970 & Supp. V 1975), 
relating to the importation of certain nonpowered hand tools from 
Japan, as reported in 39 FR 38133-34 (1974); and 

Plaintiffs having served upon defendant a second set of interroga- 
tories and a second request for production of ‘All documents and 
things in the files of the United States International Trade Commission 
and/or individual Commissioner’s, pertaining to the Commission 
Investigation No. AA1921-141, involving Wrenches, Pliers, Screw- 
drivers, and Metal-cutting Snips and Shears from Japan’, which 
investigation was the basis for the Commission’s negative injury 
determination challenged in this action; and 

Defendant having moved for a protective order pursuant to rule 
6.1(c) seeking to be relieved from responding to plaintiffs’ second set 
of interrogatories and second request for production, and seeking to 
prohibit plaintiffs from conducting discovery into matters beyond the 
Commission’s notice of investigation and hearing (39 FR 27614 (1974)) 
and the Commission’s negative injury determination and statement of 
reasons (39 FR 38133-34 (1974)); now 

After careful consideration of defendant’s motion, and upon all other 
papers and proceedings herein, it is hereby ORDERED: 

1. That defendant’s motion is denied, but nevertheless defendant 
shall be relieved from responding to plaintiffs’ second set of interroga- 
tories and plaintiffs’ second request for production of documents and 
things. 

2. That the Secretary of the United States International Trade 
Commission, Kenneth R. Mason, shall prepare and transmit to Joseph 
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E. Lombardi, Clerk of the United States Customs Court, on or before 
July 28, 1978, the following: (1) a certified copy of the transcript of 
proceedings and exhibits introduced before the Commission in inves- 
tigation AA1921—141; (2) certified copies of all written submissions, 
questionnaires, reports and all other documents relating to investiga- 
tion AA1921-141; and (3) all other things in the files of the Commis- 
sion relating to the investigation. Cf. Judge Maletz’ order in Pasco 
Terminals, Ine. v. United States, 80 Cust. Ct. —, C.R.D. 78-3 (1978), 
and also his unpublished order in the same case entered on May 8, 1978. 
See also my order in Sprague Electric Company v. United States (Capar 
Components Corp., Party-in-Interest), 80 Cust. Ct. —, C.R.D. 78-7 
(1978), entered concurrently herewith. 

3. That denial of defendant’s present motion for a protective order 
shall be without prejudice to renewal respecting any documents or 
things that were received by the Commission on a confidential basis 
or are otherwise privileged. 

4. That the basis of this order is to enable the court to determine 
whether or not the Commission’s finding of injury was, among other 
things, arbitrary, an abuse of discretion, or otherwise contrary to law. 
See, e.g., Camp v. Pitis, 411 U.S. 138 (1973); Citizens to Preserve 
Overton Park v. Volpe, 401 U.S. 402 (1971); Imbert Imporis, Inc. v. 
United States, 60 CCPA 123, C.A.D. 1094, 475 F. 2d 1189 (1973); 
Suwannee Steamship Company v. United States, 79 Cust. Ct. 19, C.D. 
4708, 435 F. Supp. 389 (1977) ; Cf. Dunlop v. Backowski, 421 U.S. 560 
(1975). See also questions and answers attached to the letter of Daniel 
Minchew, Chairman, United States International Trade Commission, 
November 16, 1977, reproduced in Hearing before the Subcommittee on 
Trade, House Committee on Ways and Means, on the Adequacy and the 
Administration of the Antidumping Act of 1921 (95th Cong., 1st Sess. 
1977) pp. 65-66. 


(C.R.D. 78-6) 


SPRAGUE Evectric Company v. UNITED States (CAPAR COMPONENTS 
Corp., Party-1n-INTEREST) 


Opinion and Order on Defendant’s 
Motion To Compel Discovery 


Court No. 77—-9-03056 


(Dated June 27, 1978) 
[Motion denied.] 


Stewart & Ikenson (Frederick L. Ikenson of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman and 
William F. Atkin, trial attorneys), for the defendant. 
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Newman, Judge: This is an American manufacturer’s action 
brought pursuant to 28 U.S.C. § 1582(b) (1970), 28 U.S.C. § 2632(a) 
(Supp. V 1975) and 19 U.S.C. §1516(c) (Supp. V 1975), involving 
the Antidumping Act of 1921, as amended (19 U.S.C. §§ 160, et seq. 
(1970 & Supp. V 1975)) (hereinafter Antidumping Act). 

Plaintiff challenges the negative injury determination of the United 
States International Trade Commission in investigation AA1921-159 
relating to tantalum electrolytic fixed capacitors from Japan, as 
reported in 41 FR 47604-07 (1976). The jurisdictional uncertainty 
surrounding this action at the time issue was joined was recently 
resolved in SCM Corporation v. United States (Brother International 
Corporation, Party-in-Interest), 80 Cust. Ct. —, C.R.D. 78-2 (1978), 
wherein Chief Judge Re held that the Customs Court has jurisdiction 
to review a negative injury determination by the Commission in an 
American manufacturer’s action pursuant to 19 U.S.C. § 1516(c). 
See also my recent opinion in Armstrong Bros. Tool Co. et al. v. United 
States (Great Neck Saw Manufacturing Incorporated, Party-in-Interest 
80 Cust. Ct., C.D. 4751 (1978), following the rationale of SCM. 

Here, after issue was joined, defendant instituted discovery by 
serving plaintiff with interrogatories seeking, inter alia, ‘the facts’ 
that constitute the bases for plaintiff’s assertions in its complaint 
that the Commission erred by misconstruing the relevant statutory 
language, misapplying the Antidumping Act, and rendering a decision 
that was arbitrary, unreasonable, not supported by substantial evi- 
dence, and without a rational basis.’ Plaintiff responded to these 
interrogatories by objecting on the ground that they call for “legal 
argumentation’. Defendant now seeks an order compelling answers 
to the interrogatories in question pursuant to rule 6.5. 

It appears that neither party contemplates a trial, but rather a 
judicial review predicated upon the administrative record (although 
the perimeters of such “record” are disputed).? Plaintiff’s position is 
that the Commission erred in reaching its negative injury determina- 
tion as a matter of law. Further, plaintiff contends that when the 
“record” has been made available to it, plaintiff will in due course 
file a motion for summary judgment, at which time defendant will 
be apprised of the facts that defendant presently seeks in its discovery. 


1 Interrogatory Nos. 2, 3 and 4 (a), (b), (c) and (d) of defendant’s first interrogatories directed to plaintiff. 

2 For the standard and scope of review applicable to the Commission’s injury determinations under the 
Antidumping Act see the recent order of Judge Maletz in Pasco Terminals, Inc. v. United States, 80 Cust. 
Ct. —, C.R.D. 78-3 (1978); and also his unpublished order in the same case dated May 8, 1978, requiring 
transmittal to the Clerk of this Court of a certified copy of the transcript of proceedings and exhibits intro- 
duced before the Commission. And see my orders entered concurrently herewith in Sprague Electric Com- 
pany v. United States (Capar Components Corp., Party-in-Interest), 80 Cust. Ct. —, C.R.D. 78-7 (1978), 
and Armstrong Bros. Tool Co. et al. v. United States (Daido Corporation, Steelcraft Tools Division, Party- 
in-Interest), 80 Cust. Ct. —, C.R.D. 78-5 (1978). 
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Under these circumstances, I see no useful purpose to be served 
in requiring plaintiff to analyze the administrative ‘‘record” made 
available to plaintiff at this juncture in order to simply give defendant 
a citation of those portions thereof upon which plaintiff in its motion 
for summary judgment, will rely in support of its legal contentions.* 
Plainly, if discovery were compelled pursuant to defendant’s motion, 
plaintiff’s response would largely be argumentative and contentious. 
In light of these considerations, the proper objectives of discovery 
would not be served. See generally 4A Moore’s Federal Practice 
§ 33.17 (1975). 

Accordingly, defendant’s motion for an order compelling discovery 
is hereby denied. See order of Judge Maletz entered on May 26, 1978, 
similarly denying defendant’s motion for an order compelling dis- 
covery in ASG Industries, Inc. et al. v. United States, Court No. 
77-5-00879; and also my opinion and order in Armstrong Bros. Tool 
Co. et al. v. United States (Daido Corporation, Steelcraft Tools Division, 
Party-in-Interest), 80 Cust. Ct. —, C.R.D. 78-4 (1978), promulgated 
concurrently herewith. 


(C.R.D. 78-7) 


SprRAGUE Execrric Company v. Unirep States (CAPAR 
ComponEnts Corp., PArtTY-IN-INTEREST) 


International Trade Commission— 
Antidumping Act—Determination of Injury 


3 Plaintiff states that “parts of what plaintiff considers to be the record have not yet been made available 
to plaintiff” (memorandum 3). In this connection, plaintiff served upon defendant a set of interrogatories 
and a request for production of ‘‘All documents and things in the files of the International Trade Com- 
mission and/or individual Commissioners” relating to investigation AA1921-159, which was the basis for 
the Commission's negative injury determination challenged in this action. Thereupon, defendant moved 
for a protective order pursuant to rule 6.1(c) seeking to be relieved from responding to plaintiff’s interroga- 
tories and request for production, and seeking to prohibit plaintiff from conducting discovery into matters 
beyond the Commission's notice of investigation and hearing (41 F R 33337-38 (1976)) and the Commission’s 
negative injury determination and statement of reasons (41 F R 47604-07 (1976)). In an order entered by this 
Court concurrently herewith (C.R.D. 78-7), defendant’s motion for a protective order was denied, and 
citing Pasco Terminals inc. v. United States, supra, 1.2, and Armstrong Bros. Tool Co. et al. v. United States 
(Daido Corporation, Steelcraft Tools Division, Party-in-Interest), 80 Cust. —, C.R.D. 78-5 (1978), decided 
concurrently herewith, the Secretary of the Commission was Cirected to transmit to the Clerk of this Court 
on or before July 28, 1978, the following: (1) a certified copy of the transcript of proceedings and exhibits 
introduced b :fore the Commission in investigation AA1921-159; (2) certified copies of all written submissions, 
questionnaires, reports and all other documents relating to investigation AA1921-159; and (3) all other 
things in the files of the Commission relating to the investigation. 
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Court No. 77-9-03056 
(Dated June 27, 1978) 


Stewart & Ikenson (Frederick L. Ikenson of counsel) for the plaintiff. 
Barbara Allen Babcock, Assistant Attorney General (Joseph I. Liebman and 
William F. Atkin, trial attorneys), for the defendant. 


ORDER 

Newman, Judge. 

Plaintiff having brought an American manufacturer’s actiou pur- 
suant to 28 U.S.C. § 1582(b) (1970), 28 U.S.C. § 2632(a) (Supp. V 
1975) and 19 U . §1516(c) Supp. V. 1975), in which plaintiff 
challenges the negative injury determination of the United States 
International Trade Commission in investigation AA1921-159 under 
the Antidumping Act of 1921, as amended (19 U.S.C. §§ 160, et. seq. 
(1970 & Supp. V 1975), relating to the importation of tantalum electro- 
lytic fixed capacitors from Japan, as reported in 41 FR 47604-07 
(1976) ; and 

Plaintiff having served upon defendant a second set of interroga- 
tories and a second request for production of ‘All documents and 
things in the files of the International Trade Commission and/or 
individual Commissioners, pertaining to the Commission Inves- 
tigation No. AA1921-159, involving Tantalum Electrolytic Fixed 
Capacitors from Japan’, which investigation was the basis for the 
Commission’s negative injury determination challenged in this action; 
and 

Defendant having moved for a protective order pursuant to rule 
6.1(c) seeking to be relieved from responding to plaintiff’s second set 
of interrogatories and second request for production, and seeking to 
prohibit plaintiff from conducting discovery into matters beyond the 
Commission’s notice of investigation and hearing (41 FR 33337-38 
(1976) and the Commission’s negative injury determination and 
statement of reasons (41 FR 47604-07 (1976)) ; now 

After careful consideration of defendant’s motion, and upon all 
other papers and proceedings herein, it is hereby ORDERED: 

1. That defendant’s motion is denied, but nevertheless defendant 
shall be relieved from responding to plaintiff’s second set of interroga- 
tories and plaintiff’s second request for production of documents and 
things. 

2. That the Secretary of the United States International Trade 
Commission, Kenneth R. Mason, shall prepare and transmit to 
Joseph E. Lombardi, Clerk of the United States Customs Court, on 
or before July 28, 1978, the following: (1) a certified copy of the“tran- 
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script of proceedings and exhibits introduced before the Commission 
in investigation AA1921—159; (2) certified copies of all written sub- 
missions, questionnaires, reports and all other documents relating to 
investigation AA1921—159; and (3) all other things in the files of the 
Commission relating to the investigation. Cf. Judge Maletz’ order in 
Pasco Terminals, Inc. v. United States, 80 Cust. Ct. —, C.R.D. 78-3 
(1978), and also his unpublished order in the same case entered on 
May 8, 1978. See also my order in Armsirong Bros. Tool Co. et al. v. 
United States (Daido Corporation, Steelcraft Tools Division, Party-in- 
Interest), 80 Cust. Ct. —, C.R.D. 78-5 (1978), entered concurrently 
herewith. 

3. That denial of defendant’s present motion for a protective order 
shall be without prejudice to renewal respecting any documents or 
things that were received by the Commission on a confidential basis 
or are otherwise privileged. 

4. That the basis of this order is to enable the court to determine 
whether or not the Commission’s finding of injury was, among other 
things, arbitrary, an abuse of discretion, or otherwise contrary to law. 
See, e.g., Camp v. Pitts, 411 U.S. 138 (1973); Citizens to Preserve Over- 
ton Park v. Volpe, 401 U.S. 402 (1971); Imbert Imports, Inc. v. United 
States, 60 CCPA 123, C.A.D. 1094, 475 F. 2d 1189 (1973); Suwannee 
Steamship Company v. United States, 79 Cust. Ct. 19, C.D. 4708, 435 


F. Supp. 389 (1977); Cf. Dunlop v. Backowski, 421 U.S. 560 (1975). 
See also questions and answers attached to the letter of Daniel Min- 
chew, Chairman, United States International Trade Commission, 
November 16, 1977, reproduced in Hearing before the Subcommittee 
on Trade, House Committee on Ways and Means, on the Adequacy and 
the Administration of the Antidumping Act of 1921 (95th Cong., Ist 
Sess. 1977) pp. 65-66. 


(C.R.D. 78-8) 
UNITED States Customs Court 


In Tue Marrer or N. C. Trap- AppraL No. 78-10 
ING Company, INc. (On appeal from an order of the 
Customs Court denying a motion 
to intervene in Airco, Ine. v. 
The United States 76-3-00643). 


(Dated June 30, 1978) 


Pursuant to an order entered in the United States Court of Customs 
and Patent Appeals on June 7, 1978, the undersigned states as follows: 
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On October 4, 1977, N. C. Trading Company, Inc., hereinafter 
referred to as the movant, filed with the clerk of the Customs Court 
a motion pursuant to rules 4.12 and 1.1 of the court rules for leave 
to intervene in this action which was brought under 19 U.S.C. § 1516 
(d) and 28 U.S.C. § 2631(b) and to be named as a party in interest. 
The movant contended: 


1. that 19 U.S.C. § 1516(f) gives a consignee a clear right to 
participate in proceedings under 19 U.S.C. § 1516 as a party in 
interest, and that N. C. Trading is a consignee; 

2. that the legislative history of section 1516(f) in no way 
qualifies the plain meaning of the statute; 

3. that failure to give effect to section 1516(f) would raise 
serious constitutional questions since a consignee has a direct 
and substantial interest in the outcome of the case—an interest 
not adequately represented by the existing parties; and 

4. that the Customs Court has the authority to permit a 
consignee to participate even though its rules are silent in accord- 
ance with guidance provided by the Federal Rules of Civil 
Procedure. 


The parties in this action opposed the motion. On October 17, 1977, 
plaintiff filed a memorandum in which it contended: 


1. the Customs Court lacks authority to permit intervention in 
the action; en 
2. that the movant has not established that it is a statutory 


consignee ; 

3. that a consignee does not have a statutory right to be a party 
in interest in a section 1516(d) proceeding; 

4. that the movant, even if arguendo a statutory consignee, 
would not be deprived of any constitutional right by not being 
permitted to intervene in the action; 

5. that the court rules impliedly prohibit, and, in any event, do 
not permit participation of parties in interest in section 1516(d) 
proceedings; 

6. that even were the criteria for intervention under Federal 
— Practice Rule 24(a) available, movant would not qualify; 
anc 

7. that movant failed to file a pleading as required under 
Federal Civil Practice Rule 24(c). 


On November 7, 1977, defendant filed a memorandum in which it 
contended: 


1. that movant is not a consignee within the meaning of section 
1516(f) ; 

2. that there is no statutory authority for third-party interven- 
tion in a section 1516(d) proceeding and, as the Customs Court is 
a court of limited statutory authority, none may be implied; 

3. that section 1516(d), by its very nature, is intended to be a 
two party action between the domestic manufacturer and the 
government; 
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4. that in the event the domestic manufacturer prevails in a 
section 1516(d) proceeding and countervailing duties are assessed 
on future entries of merchandise as a result the consignees therein 
have an adequate remedy at law; and 

5. that in the absence of any express or implied authority to 
intervene reference to the Federal Rules of Civil Procedure is 
inapposite. 


After due consideration and deliberation upon the moving and 
opposition papers the court agreed with the basic and underlying con- 
tentions of the parties, plamtiff and defendant, and, accordingly, 
denied the motion. In so doing, the court found as facts: 


1. that section 1516(f) employs the definite article “The” be- 
fore the word ‘‘consignee” and not the indefinite article “A” 
before such word as contended for by the movant, and, there- 
fore, the word “‘consignee” has limited textual application; 

2. that the validity of section 1516(d) was not challenged by 
the movant on any constitutional grounds in its motion to 
intervene. 

Accordingly, the court concluded as matters of law: 


1. that the words “The consignee” in section 1516(f) refer 
solely to the consignee of the entry underlying the three party 
action provided for in 19 U.S.C. § 1516(c) between the American 
manufacturer, the United States, and the consignee of an entry 
of merchandise upon which the action is predicated and whose 
right to intervene is provided for in rule 5.1 of the Customs 
Court rules; 


2. that section 1516(d) provides only for the maintenance of 
a two party action in the Customs Court between the American 
manufacturer and the United States, independent of any par- 
ticular entry of merchandise; and 

3. that absent a statutory basis the movant lacks standing to 
intervene, and the Customs Court lacks power to permit inter- 
vention of additional parties not properly before the court. 


ScoveL RicHARDSON, 
Judge, United States Customs Court. 
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